Introduction
The matter of freight forwarders' 'house bills of lading' has come to the forefront once again with the recent Australian decisions in Cro Travel v ACFM. 1 The difficulties in the case arose as the freight forwarder issued so-called house bills of lading, which were made out to the order of the shipper, alongside negotiable bills of lading issued by the ocean carrier to the shipper. The case discusses a number of authorities on house bills of lading, which reveal the need to recall relevant industry practice and development in the area of freight forwarding.
The term 'house bills' has been widely used and in shipping practice seems no longer to be understood in the narrow sense in which it was initially coined. Traditionally the freight forwarder acted as an agent for the shipper arranging for the shipment of the goods. 2 It is submitted that the oft-quoted statement that house bills of lading are not bills of lading and at the most only a receipt, stems from this time. Business practice has developed greatly since and therefore such a narrow view is no longer appropriate.
The facts of Cro Travel v ACFM were as follows: ASH, an exporter of sheepskins and cowhides, sold goods to China and arranged shipment by engaging the defendant freight forwarder 'Freight Solutions', later renamed to 'Cro Travel'. To purchase the goods ASH took out finance with ACFM, the claimant. As security, ASH was required to deposit the original bills of lading with the claimant. For this purpose, the defendant issued house bills of lading 'for banking purposes' in negotiable form 'to order' and stamped 'ORIGINAL' to ASH, who passed them to the claimant. The bills were issued in the defendant's own name but signed for the carrier 'as agents only', even though the defendant had no authority to do so. When ASH defaulted on payment the claimant found that the bills were ineffective in obtaining possession of the goods as the goods had already been delivered to unidentified receivers against the liner bills of lading that had been issued by the ocean carrier.
The claimant sued the defendant freight forwarder for damages arising from: (1) the defendant's misleading or deceptive conduct under Australian Consumer Law; 3 and (2) breach of warranty of authority. The claimant succeeded on both causes of action at first instance and also on appeal. Of particular interest here is that the case examined the nature of house bills of lading and decided that by the defendant freight forwarder's conduct the claimant could be misled to thinking that he had obtained security in the form of the house bills. However, in the discussion a number of citations were made, referring to house bills of lading being only receipts for goods at most. This paper aims to set these comments into context and investigate whether they still hold true.
As a starting point, this paper therefore first considers the development of the business of freight forwarding and its perception in law throughout this development. This is set into context against the developments of freight forwarding standard terms and conditions and specific documents for the use by the freight forwarder. This then allows a consideration of the role of the forwarder in the light of the documentation he issued. This will assist to form a view of the validity and consequences of the documents so issued. It is argued that the documentation cannot be interpreted and validated based on an outdated view of the freight forwarder as forwarding agent, but the status of the forwarder in the particular case must be determined. Nowadays, a number of national laws and standard terms consider the freight forwarder as a contracting carrier, especially where he issues documents indicating his carrier role. A forwarder must be held to the documents he puts into circulation, rather than, as and when convenient to avoid liability, being successful in pleading his documents -against their wording -can only be taken are receipts due an alleged agency role. Transport documents are essential elements used in trade finance and tendered in letters of credit transactions, 4 which has been described as the 'life-blood of international commerce', 5 so that their facevalue as conforming documents must not be undermined by permitting arguments to the effect that the forwarder issued the document in a different role to that purported in the document.
Freight forwarding business
The traditional role of the freight forwarder, then mostly called a forwarding agent, was typically only to arrange for transportation, consolidate shipments (where appropriate), pay freight charges, arrange insurance and effect packing, warehousing and customs clearance. 6 The agency role of this line of business was famously summarised by Goddard LJ in Pisani v
Brown, Jenkinson & Co:
[Forwarders] are willing to forward goods for you or to book you to the uttermost ends of the earth. They do not undertake to carry you, and they are not undertaking to do it either themselves or by their agent. They are simply undertaking to get somebody to do the work, and as long as they exercise reasonable care in choosing the person to do the work they have performed their contract. The first claim is a claim that the defendants were liable upon the document of carriage. I call it the document of carriage because that is a neutral term. It is in form a bill of lading. The plaintiffs relied upon the fact that it is unqualified by any exception, such as restraint of princes or matters of that sort. It is so unqualified, in my opinion, just because it is not a bill of lading and does not embody, in spite of its form, an undertaking by the defendants of any absolute character to carry the goods anywhere. Construed properly, as a whole, it is a contract to arrange for the forwarding of the goods on the terms usual for each part of the transit as between owners of goods and owners of steamships or lines of railway.' The main case thereafter concerned the cover under the insurance provided by the defendant. It was this insurance part that was subject to appeal and was affirmed at (1921) 12 The document issued by the forwarder had only stated that he undertook to forward the goods to destination and that these had been received in good order and condition for shipment. The same document furthermore included a clause that, having so forwarded the goods, he was not under any responsibility whatsoever, which in Bailhache J's view was significant.
These were therefore decisions that did not discount the fact that a bill of lading issued by a freight forwarder could be a bill of lading. Instead, they looked to the freight forwarder's undertaking as established in the transport document and his role, drawing the conclusion that it was not a 'true' bill of lading that had been intended.
In harmony with this finding are therefore decisions within the same timeframe, holding the forwarder to be a carrier based on the bill of lading issued by him. The decisions suggested that what was necessary was a close analysis of the document, the relationship between the parties and the responsibilities undertaken. According to Bankes LJ, with whom Warrington LJ and Scrutton LJ concurred:
When the documents are looked into it appears to me plain that although the defendants describe themselves as forwarding agents, and although they disclaim any personal responsibility for any mishap on the voyage due to acts of any person employed by them they, in fact, did accept the position of issuing the through Bill of Lading for the goods with all responsibilities attaching to that position, subject, of course, to the protection which they afforded themselves by the exceptions.
In these circumstances it appears to me that this is not a case of principal and agent at all.
It is a case of two independent contracting parties, one of whom described themselves as
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Emilio Clot & Co v Compagnie Commerciale Du Nord Société Anonyme (1929) 8 Ll LR 380. 12 The bank that paid against these documents should not have done so. The problem was that the licence for shipment of the goods expired before the goods were ready and they thus were never shipped. Instead, after running up warehouse costs, they were sold. The defendant seller had to return the price, as consideration for the moneys paid had failed.
forwarding agents, but although in certain circumstances and/or occasions they might act as mere agents, in this case they did not act or purport to act as mere agents, carrying out their principal's instructions. They were required to undertake the position of principal. It was an essential condition of their obtaining this business that they should themselves issue a through Bill of Lading, and by issuing a through Bill of Lading they made manifest the fact in reference to this particular transaction that they were an independent contracting party.
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A further example of such an analysis of the role and responsibilities undertaken as seen from the transport document and the surrounding circumstances is also provided in … services of any kind relating to the carriage (performed by single mode or multimodal transport means), consolidation, storage, handling, packing or distribution of the goods as well as ancillary and advisory services in connection therewith, including but not limited to Customs and fiscal matters, declaring the goods for official purposes, procuring insurance of the goods and collecting or procuring payment or documents relating to the goods. Freight Forwarding Services also include logistical services with modern information and communication technology in connection with the carriage, handling or storage of the goods, and de facto total supply chain management. These services can be tailored to meet the flexible application of the services provided.
National laws
Only a few countries have laws which are designed to deal with the business of freight forwarding. Those that do represent different conceptual approaches. 19 They range from a highly regulated profession to unregulated 20 provision of services, all the while under different legal concepts, ranging from providing services as a mere commission agent, to intermediary, to a service provider guaranteeing successful carriage, to classifying the forwarder as service provider with full carrier liability and/or contracting carrier. 21 Where legal systems allow flexibility, the rules against which the freight forwarder is measured depend on the capacity in which he is deemed to have contracted.
English law and much of the Common Law world approaches this area from the principle of freedom of contract. 22 While initially the forwarder was seen as an agent for the customer, case-law now suggests that the capacity in which the forwarder acts must be determined by contract interpretation, taking the entire factual matrix into account, and thus taking a close look at the agreement in light of the relationship and performance as a whole. The determination of the forwarder's role will usually come down to a distinction between his acting as agent or as principal, although in principle also a third form is possible, that of indirect representation of the forwarder for his customer. However, Mance J, as he then was, suggested that clear evidence would be required regarding the assumption of such a role. 23 Indeed such a form is more common in Continental law where, as a corollary, the commission agent has specific duties to ensure that the customer is not left without recourse.  the usual course of business of the forwarder and how he portrays his business, whether he holds himself out to act as agent only or as a carrier; for example, whether he markets his own sea freight services as NVOC;
 the course of any prior dealings of the parties with each other and the manner of past performance;
 the terms of the particular contract including the nature of the instructions given, for example whether they were for carriage or to arrange carriage and the terms and conditions used;
 any description used or adopted by the parties in relation to the forwarder's role;
 the nature and basis of charging his customer, such as whether the forwarder could make a profit via an all-in fee arrangement or whether he was accounting for the individual services procured while adding a commission for his services;
 the interaction between the forwarder and his customer during the performance of the contract, such as whether the customer is kept informed of the actual shipping arrangements and the contractual terms under which the forwarder contracted with any actual carrier;  the manner of performance by the forwarder, whether the forwarder ever took possession of the goods; whether carriage is (part) performed by the forwarder; whether he owns vehicles or vessels; the forwarder's relationship with any actual performer(s) of the services;
 the nature and terms of any carriage document issued for the transportation by whom and in whose name, to whom and at what time:
-between the forwarder and his customer; or -between the actual performer and the forwarder or the forwarder's customer.
Examples of this include the issuance of a CMR consignment note by the driver after the relevant contract was made, or that of an ocean bill of lading by the ocean carrier to the forwarder as shipper, or that of a multimodal bill of lading by the forwarder to his customer.
Classification is simplified under Dutch law, which provides a clear rule that the freight forwarder generally is a mere intermediary, who makes contracts on behalf of his customer, the principal. 26 Only where the freight forwarder himself carries, will he be deemed to also be the carrier. However, the role of an intermediary brings with it a duty to disclose all relevant information and documentation in case the goods are lost, damaged or delayed, in order to enable his principal to take action against the carrier. Should the freight forwarder fail to do so, he is liable as if he had been the carrier as well as for damages due to his breach of duty. 27 However the Dutch code also contains mandatory provisions for contracts of carriage of goods in general, and for combined carriage of goods more specifically, 28 to which a forwarder who contracts as carrier must adhere.
Under German law, while the general principle is based on an intermediary role, 29 in practice far more relevant are the special provisions governing the freight forwarder's activity. The general rule provides that a freight forwarder is obliged to arrange for the dispatch of the goods, usually in his own name, but for account of the customer, unless specifically authorised to act in the name of the customer. With respect to services other than carriage of goods such as, but not limited to, storage, handling, packing or distribution of the Goods, as well as ancillary services in connection therewith, the Freight Forwarder shall be liable as principal:
1. when such services have been performed by himself using his own facilities or employees or 2. if he has made an express or implied undertaking to assume liability as principal.
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According to the Model Rules, as principal he is liable for the services of third parties he uses in the performance of the contract of carriage or other services and his liability is aligned to relevant laws governing the mode of transport or other services as well as any other conditions agreed. Absent specific instructions or agreement, the Rules provide the freight forwarder with freedom of choice of means, route and procedure for handling, stowage, storage and transportation of the goods. When the freight forwarder is not acting as principal the Rules require him to exercise due diligence and to take reasonable measures in the performance of his services with ensuing liability for breach of his duty to care for services provided, but he is not liable for third parties. Limitation is set at 2 SDRs unless the freight forwarder recovers a higher amount from the person for whom he is liable, although this limit will not apply where mandatory carriage laws apply. (See Rules 5, 6, 7 The Company reserves to itself full liberty as to the means, route and procedure to be followed in the performance of any service provided in the course of business undertaken subject to these conditions. 5
When the Company contracts as a principal for any services, it shall have full liberty to perform such services itself, or, to subcontract on any terms whatsoever, the whole or any part of such services. 6 (A) When the Company acts as an agent on behalf of the Customer, the Company shall be entitled, and the Customer hereby expressly authorises the Company, to enter into all and any contracts on behalf of the Customer as may be necessary or desirable to fulfil the Customer's instructions, and whether such contracts are subject to the trading conditions of the parties with whom such contracts are made, or otherwise. (B) The Company shall, within 14 days' notice given by the Customer, provide evidence of any contract entered into as agent for the Customer. Insofar as the Company may be in default of the obligation to provide such evidence, it shall be deemed to have contracted with the Customer as a principal for the performance of the Customer's instructions.
Conditions only clarify that the company is not a common carrier 44 but do no more to assist any classification. B. The freight forwarder as contracting party 1) In accordance with § § 2 and 15-21, the freight forwarder will be responsible as a contracting party for all services undertaken by the freight forwarder excluding instances under section 3 C below. The freight forwarder is furthermore responsible for other contracting parties that the freight forwarder has engaged to perform or carry the contract on behalf of the freight forwarder.
2) … C. The freight forwarder as intermediary
Noteworthy is that the NSAB are jointly agreed between the stakeholders of both sides, the freight forwarders and shippers, 48 rather than being imposed unilaterally by the freight forwarders' organisation. 49 d) In Germany the ADSp 2017, 50 also jointly negotiated, do not contain any provisions on the matter as it is firmly set out in the domestic law that the forwarder is liable as carrier when self-performing, when consolidating cargo or when contracting on a fixed price basis. 51 We can therefore conclude this part with the observation that most national laws accept that there are situations in which the freight forwarder is acting or is deemed to be acting as contracting carrier. The country-specific forwarding conditions also provide for the possibility that the freight forwarder acts as contracting carrier and those that go into such detail as including the issuing of a transport document use this as clear indication that a carrier role is intended between the parties as set out in the transport document. Thus, where the freight forwarder issues his 'house' bill of lading as principal, whether unimodal or multimodal, 52 he is deemed to be contracting as carrier and taking on a carrier role, 53 whether or not he is indeed performing the transportation himself. Where he is simply passing on a document enshrining a relationship between his customer as shipper and another carrier, this is taken as indication that he is acting as an intermediary only. 54 Notwithstanding article 3 B.1 above, the freight forwarder can in accordance with § § 22 -24 below, undertake services -or parts of services -as intermediary, if the freight forwarder does not undertake such services in his own name or on his own account and on the condition that the freight forwarder specifies to the customer that the services are undertaken solely as intermediary. As intermediary, the freight forwarder is not responsible for parties other than his own employees. See HGB, § § 458-460, 466, resulting in the German standard terms, the ADSp, cl 22.1 to only refer to the liability as per statute.
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And providing it is in a form of a bill of lading or transport document in contrast to a mere receipt, which should not be called a bill of lading. This is further supported by clause 2.1a), which states:
By issuance of this FBL the Freight Forwarder a) undertakes to perform and/or in his own name to procure the performance of the entire transport, from the place at which the goods are taken in charge (place of receipt evidenced in this FBL) to the place of delivery designated in this FBL.
And clause 6.1, which sets out the freight forwarder liability, underlines this further:
The responsibility of the Freight Forwarder for the goods under these conditions cover the period from the time the Freight Forwarder has taken the goods in his charge to the time of their delivery.
In contrast, the FIATA FCT shows clearly that no carrier liability is accepted, but that the forwarder engages a carrier only as agent for the customer. This is specifically set out on the face of the FCT in the lower third of the document: The UNCTAD/ICC Rules for Multimodal Transport Documents, and so also the FIATA FBL and the BIMCO MULTIDOC, provide for liability based on presumed fault, although for sea carriage include the nautical fault and fire on board exclusions, as well as the other Hague-Visby Rules exclusions from liability. This is coupled with a network system for limitation of liability providing for sea limits in principle and for road limits if no sea or inland waterway transport was involved, but this system is overridden in case of localised damage by a mandatory transport convention or national law. However, there are a number of defences for causes that originated outside the carriers' sphere of responsibility or could not be avoided. Furthermore, the liability system gives way to a greater degree where the loss or damage occurs during a carriage stage that would have been governed by a mandatory regime had a separate contract been made for the stage, referring not only to the monetary limits of liability, but to the full system of liability of this overriding mandatory regime.
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The role of documents in recent cases Furthermore, the exemption clause did not protect the forwarder from liability for misdelivery; it had to be construed strictly and was not clear enough to cover breach of an obligation considered to be fundamental to the importance to the contract. It was held that the freight forwarder had engaged in misleading and deceptive conduct under the Australian Consumer Law and that he had breached his warranty of authority. The financier's damages claim was upheld. Expert statements had been taken and the experts of both sides had agreed that under usual practice where negotiable house bills of lading were issued to the shipper, three copies would be stamped 'original' and they would either be negotiated through the banking system or released to the consignee after payment for the goods. On presentation of these house bills of lading to the freight forwarder or his agent at destination, the latter would then present the ocean bill of lading to the carrier who would issue a delivery order. The delivery order would then be used to collect the goods at the 2) The usual practice when a negotiable house bill is used by a freight forwarder is: a) The freight forwarder names the consignee as 'to order' in the house bill of lading;
words had described the bills as: 'House Bills … only for banking purposes' and that they were 'not recognized by the Shipping Line as they are not Liner Bills'. 75 Giving effect to the evidence that the house bills could be endorsed and negotiated through the banking channel, the judge, as confirmed by the Court of Appeal, proceeded to find that, if the house bills had been the only original negotiable bills of lading, the financier in the particular case would have had a right to continued possession of the bills of lading (as pledgee of the bills) and thus could have prevented any other party from taking delivery of the goods, until he was paid. 76 Thus, the breach of warranty of authority had caused the loss. Furthermore, the misleading deceptive conduct was the putting into circulation two sets of bills of lading for the same goods and parties, which caused the financier to accept the 'house' bills of lading as security under the assumption that it controlled the right to take delivery of the goods. 77 The court thus accepted that the house bills of lading were capable to produce the same legal effect as bills of lading. 79 it is submitted that the latter turns on the very specific facts which may have enticed the court to find a b) Three copies of the house bill of lading are stamped "original" and handed by the freight forwarder to the shipper, together with 3 non-negotiable copies. c) The 3 original house bills of lading are then endorsed by the seller/shipper and either negotiated through the banking system or released to the consignee after paying for the goods. d) The buyer/consignee then presents one of the "original" copies of the house bill of lading to the freight forwarder or the freight forwarders [sic] agent in China. e) The freight forwarder or its agent then presents the original ocean bill of lading to the ocean carrier, who issues a delivery order to the party presenting the ocean bill of lading. f)
The delivery order is then used to collect the goods at the terminal. 3) There was no commercial utility in issuing a house bill of lading in identical terms to the ocean bill of lading. One commercial reason for using house bills of lading in a trade of this kind was if the defendant wanted their agent to collect charges at the destination and/or handle the customs clearance. 4) The use of 3 original and 3 copies of a bill of lading was an indication that the house bill of lading was a negotiable document. 5) The practice of signing a house bill of lading 'as agent only' for a named ocean carrier, without authority for [sic] the carrier, is not standard practice in the freight forwarding industry. solution to apply the terms of the bill of lading closest to the activity of the stevedores to the case. 80 The Ocean Trader, by comparison, gives straight-forward effect to the freight forwarder's bill of lading and, it is submitted, represents the better approach.
Thus, overall, it may be seen that the case-law accepts the different functions that freight forwarders' bills of lading can play and acknowledges that the issuance of house bills of lading has a relevant legal part to play. Indeed, we find recognition of this in Scrutton 81 where it is also suggested that a criterion for treating a forwarding agent as a principal with the liability of a carrier is that he issues his own 'house bill of lading'. While in a different chapter
Scrutton 82 suggests that a house bill of lading is not a bill of lading and at most a receipt for the goods, this contains the important clarification that this concerns only the case that a forwarding agent was acting solely in the capacity of an agent to arrange carriage. It is submitted that this is an essential qualification without which the statement would seem outdated in the light of the case-law and practice and development of the forwarding business. The latter statement in Scrutton therefore says nothing about the quality of a freight forwarder's house bill of lading which is issued in his capacity as carrier in form of a bill of lading, multimodal or otherwise. Indeed, in practice, the development of documents could be observed to ensure that such distinction could easily be seen. It is thus submitted that a freight forwarder's bill of lading clearly indicating carrier capacity must be treated as such and have the same legal consequences as any other such bill of lading.
There may be further complications in that it may be a multimodal bill of lading or a received for shipment bill of lading only. Indeed, it is likely to be a received for shipment bill of lading only, rather than a shipped bill, but could possibly be annotated with the details of shipment.
As a multimodal document the shipment annotation would, however, not be capable of capturing all details regarding shipment of each mode, as it would typically be handed over earlier at the start of the first leg.
However, these documents are broadly accepted in mercantile practice, such that the CIP Incoterm is geared towards them, while the UCP allows for their tender under a letter of credit. 89 It has therefore been argued with increasing support that they should also fall within the Carriage of Goods by Sea Acts of 1992 (UK) and fulfil the function of a document of title. 90 It seems that commercial expectation is that the documents do what they say they do, 91 and it might be argued that it is telling that there is hardly any litigation on this issue.
Drawing on the development of the law and relevant cases it is suggested that the comment house bills are at the most receipts for the goods must be read in the light of the capacity in 87
The Okehampton [1913] P 173; [1913] 7 WLUK 113 (CA), where it was held that a time-charterer was held to be in constructive possession of the goods for which he had signed bills of lading and this was held sufficient for him, as contractual carrier performing with a hired vessel, to be entitled to bring action for freight.
which the freight forwarder engages. It is argued that this can only be so, where the house bill (whatever this is to be) is issued by an agent in his capacity as agent only. Where the agent, however, is so unclear as to issue a bill of lading promising to act as a carrier then this ought to affect directly the capacity in which he is engaged. Thus, a bill of lading issued by a freight forwarder, even if said to be a 'house bill', should be taken as the document which it professes to be. If it is a FIATA FBL or a MULTIDOC it is clearly a carrier's document and objectively promises that the forwarder acts as carrier, whether this is his actual subjective choice, and should be able to be relied on accordingly.
Indeed, the Nordic freight forwarder conditions -after case-law strongly steering in this direction -have taken the freight forwarder's modern activity to be so predominantly that of a carrier, that this is taken to be the default position. 92 Nowadays freight forwarding organisations have worked hard to create clarity by developing documents that are capable of showing the relevant legal interactions between the parties in different freight forwarding contexts. Surely, if these documents are used clearly indicating a certain capacity on the part of the forwarder, this should be an acceptable choice that is respected and upheld by the courts?
In recognition, German law has explicitly enshrined the document of title function for the multimodal transport bill of lading by statute to avoid discussion on whether it could fit into the numerus clausus of documents with such function. 93 However, as with the statutory 92 Unless clear wording highlights to their customer that a particular service is performed as intermediary only. See § 3.C NSAB 2015 'The freight forwarder as intermediary' reads: 'Notwithstanding article 3 B.1 above, the freight forwarder can in accordance with § § 22-24 below, undertake services -or parts of services -as intermediary, if the freight forwarder does not undertake such services in his own name or on his own account and on the condition that the freight forwarder specifies to the customer that the services are undertaken solely as intermediary. As intermediary, the freight forwarder is not responsible for parties other than his own employees.'
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The bill of lading function of the consignment bill (HGB §448) applies via §452 HGB also for the multimodal bill of lading; see also Schmidt/Herber, Münchener Kommentar zum Handelsgesetzbuch (n 30) HGB §452d paras 50-2. And see an analysis of the validity of the clauses of the FIATA FBL under German law by M Hoffmann, 'FIATA Multimodal Transport Bill of Lading und deutsches Recht ' [2000] TranspR 243 including at 245 an examination of the clauses providing for transferability and negotiability of the FBL with the conclusion that they are indeed acceptable under German law. HGB § §408 ff Frachtbrief (enshrining the particulars of carriage of the goods) -v HGB § §443 ff Ladeschein (which is issued enshrining the obligation to deliver the goods).
regime for multimodal transport, this is aligned to the legal provisions relating to the freight business 94 rather than the provisions on maritime law. 95
Conclusion
The profession of the freight forwarder has greatly developed since the notion of the freight forwarder's house bill being only a receipt for the goods was framed. This comment is rooted in the time when forwarders traditionally acted only as agents for their customer but did not engage in the business of carriage of goods themselves. Nowadays this approach has changed and many forwarders act -at some point or another -as a carrier, either as a NVOC or by the performance of part of the carriage by their own means and the sub-contracting of others.
Transport documentation has developed in line with the business activities. It is now time for law and lawyers to embrace this step instead of hindering the clarity that business practice has sought to create. 
